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MVEMORANDUM OPI NI ON

DI NAN, Special Trial Judge: Respondent determ ned that

petitioner was liable for the followng additions to tax for

t axabl e year 1982: $579 under section 6653(a)(1l); 50 percent of
the interest due on an $11, 587 deficiency under section
6653(a)(2); and $2,897 under section 6661. Unless otherw se

i ndi cated, section references are to the Internal Revenue Code in
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effect for the year in issue, and all Rule references are to the
Tax Court Rules of Practice and Procedure.

The issues for decision are: (1) Wether petitioner is
liable for additions to tax for negligence under section 6653(a);
(2) whether petitioner is liable for the addition to tax for a
substantial understatenment under section 6661; (3) whether this
Court has jurisdiction to review the section 6621(c) tax-
nmotivated interest assessed by respondent and remai ni ng unpaid by
petitioner; and (4) if this Court does have jurisdiction to
review the tax-notivated interest, whether such interest was
properly assessed in this case.! The issues in this case concern
petitioner’s participation as a limted partner in Yuma Mesa

Jojoba, Ltd. (Yurma Mesa or the partnership).?2

1'n her petition, as twi ce anmended, petitioner raised the
additional issues of (1) alleged errors by respondent in
determ ning the correct anount of interest; (2) the possible
applicability in this case of sec. 6404(g), regarding suspension
of interest and penalties; and (3) the denial of a request for
abatenent of interest. Petitioner, however, did not include
these issues in either her trial nmenorandum or her post-trial
brief. W therefore consider themto have been abandoned.

2The underlying deficiency in this case is based upon a
conput ati onal adjustnent nmade by respondent in accordance with
partnership | evel adjustnments. Those adjustnments were upheld by
this Court in Cactus Wen Jojoba, Ltd. v. Conm ssioner, T.C
Meno. 1997-504. In that case, this Court reviewed respondent’s
determ nations with respect to Yura Mesa and a rel ated
partnership. W held that the partnerships did not directly or
indirectly engage in research or experinentation and that the
partnerships | acked a realistic prospect of entering into a trade
or business. In upholding respondent’s disall owance of
$1, 298,031 in research and experinmental expenditures clainmed by

(continued. . .)
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Sone of the facts have been stipulated and are so found.
The stipulations of fact and the attached exhibits are
incorporated herein by this reference. Petitioner resided in
Mason, Texas, on the date the petition was filed in this case.

Petitioner is a retired nedical doctor who was practicing as
an anesthesi ol ogist in 1982. She spent 11 years as a student in
post secondary education and at sone tinme was on the teaching
staff of Southwestern Medical School and Children’s Medical
Center. Over the years, petitioner has had experience in several
i nvestnents other than Yuma Mesa, including other partnership
interests, rental properties, stocks, and nutual funds.

Petitioner |earned of the Yuma Mesa investnent opportunity
froma personal friend, Dr. Sam Huggins. Dr. Huggins talked to
the pronoters of the partnership, who in turn contacted
petitioner. Petitioner then net with the pronoters, including
Raynmond H. Meinke, and as a result of this neeting agreed to
invest in the partnership. Prior to |learning of Yuma Mesa,
petitioner had devel oped an interest for, and possessed general
know edge concerning, jojoba and its potential nedical and

cosnetic applications. Petitioner, however, did not

2(...continued)
Yuma Mesa, we described the research and devel opnent agreenent
entered into by the partnership as “nere w ndow dressing,
desi gned and entered into solely to decrease the cost of
participation in the jojoba farmng venture for the limted
partners through the nmechani smof a | arge upfront deduction for
expenditures that in actuality were capital contributions.” |[d.
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i ndependently research the current market for jojoba, its
availability or prices, or cash-flow projections. Neither did
she i ndependently investigate the principals controlling Yuma
Mesa.

According to the private placenment nmenorandum di stributed by
the pronoters of Yuma Mesa, the partnership was organi zed “to
engage in research and devel opnent and, thereafter, participate
in the marketing of the products of the jojoba plant.” Interests
in the partnership were offered for $12,245 each, payable by cash
of $3,571 and a 4-year prom ssory note of $8,674 bearing 10-
percent annual interest.

Yuma Mesa was organized as a limted partnership with two
cogeneral partners. The general partners, G Dennis Sullivan and
WIIliamWodburn, were | awers; the private placenment nenorandum
listed no experience of either outside the legal field. Yuma
Mesa was to enter into a “Research and Devel opnent Agreenent”
with Hlltop Plantations, Inc. (Hlltop), which would in turn
enter into a farmng subcontract wwth its wholly owned
subsidiary, Mesa Plantations, Inc. (Mesa). Hilltop was then to
enter into an “Experinental Agricultural Lease” with Hlltop
Ventures, a general partnership with identical ownership as
Hilltop. This |ease was to be assigned to Mesa upon conpl etion
of the research and developnent. Finally, Hlltop was to enter

into a “Research and Devel opnent Managenent Agreenent” with



- 5 -
Agricul tural Investnments, Inc., which was to be the “manager” of
t he project.

Hlltop (as well as Mesa and Hilltop Ventures) was
controlled by four individuals. These individuals were M.

Mei nke (president, director, and shareholder), Keith A Damner
(vice president, secretary, director, and shareholder), Marlin G
Peterson (vice president, treasurer, director, and sharehol der),
and Cecil R Al mand (shareholder). The three officer/directors
of Hlltop were all listed as certified public accountants with
expertise in the tax field. The private placenent nmenorandum
listed no experience of any of the officer/directors or

sharehol ders which is relevant to the farm ng of | ojoba.

The private placenent nmenorandum cont ai ned | anguage
specifically alerting investors to the planned deduction of the
“research and devel opnent” costs, as well as other tax risks
involved in maki ng an investnent in the partnership. The
docunent al so contained an opinion letter stating that the
research and devel opnment agreenent contained therein net the
requi renents of section 174. A copy of this docunent was
distributed to petitioner, but she did not thoroughly reviewit.
Potential investors were required to provide information
concerning any previous experience in tax shelter investnents,

and the subscription agreenent required investors to initial a



- 6 -
statenent that the investor had been advised to consult with an
attorney concerning the tax consequences of the investnent.

Petitioner purchased two interests in Yuma Mesa in Decenber
1982. At the tinme she purchased the interests, she knew of the
si zeabl e tax benefits that the pronoters projected the partners
woul d receive for taxable year 1982. Petitioner was issued a
Schedul e K-1 by the partnership which reflected a $23,174
ordinary loss for taxable year 1982. At this tinme, petitioner
had just recently contributed only $7,142 in cash to the
part nership.?

As a limted partner, petitioner did not participate in the
activities of the partnership. She did not hear of Yuma Mesa
until several years |ater, when she was contacted by other
limted partners who were concerned that they were being treated
unfairly by the general partners and that their investnments m ght
have been diverted into another partnership.

On petitioner’s Federal inconme tax return for taxable year
1982, she reported $121,000 in conpensation from her professional
associ ation, and $2,421.61 in other income. Fromthis she

subtracted a $23,254.99 | oss as reported on Schedule EE On the

%Petitioner testified that she was uncertain of the anmount
of cash she contributed in 1982. Because nothing else in the
record indicates petitioner’s investnent varied fromthat which
was stated in the private placenent nenorandum we accept this
docunent’s stated terns as accurately reflecting petitioner’s
i nvest nent .
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Schedul e E, she reported two rental |osses totaling $13,527. 99,
two partnership | osses totaling $24, 184 (including her $23,174
di stributive share of Yuma Mesa’'s | oss), and a gain from anot her
partnership of $14, 457.

After exam ning Yuma Mesa's partnership return for taxable
year 1982, respondent disallowed the $1, 298,031 deduction cl ai ned
as research and devel opnent costs and increased the partnership’s
income by a total of $1,307,781. Respondent’s determ nations
were upheld in their entirety by this Court. Respondent
subsequently determ ned that petitioner’s portion of the
partnership |l evel adjustment resulted in an $11, 587 defi ci ency.
Respondent issued petitioner a statutory notice of deficiency
determ ning additions to tax under sections 6653(a)(1),
6653(a)(2), and 6661, in the respective anmounts of $579, 50
percent of the interest due on an $11, 587 deficiency, and $2, 897.

The first issue for decision is whether petitioner is |liable
for additions to tax for negligence under section 6653(a)(1l) and
(2). Section 6653(a)(1l) inposes an addition to tax equal to 5
percent of the underpaynent of tax if any part of the
under paynent is attributable to negligence or intentional
di sregard of rules or regulations. Section 6653(a)(2) provides
for a further addition to tax equal to 50 percent of the interest
due on the portion of the underpaynent attributable to negligence

or intentional disregard of rules and regul ations.
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Negligence is defined to include “any failure to reasonably
attenpt to conply with the tax code, including the | ack of due
care or the failure to do what a reasonable or ordinarily prudent

person woul d do under the circunstances.” Chanberlain v.

Comm ssi oner, 66 F.3d 729, 732 (5th Gr. 1995), affg. in part and

revg. in part T.C. Menp. 1994-228. Cenerally, courts | ook both
to the underlying investnent and to the taxpayer’s position taken
on the return in evaluating whether a taxpayer was negligent.

See Sacks v. Comm ssioner, 82 F.3d 918, 920 (9th Cr. 1996),

affg. T.C. Menb. 1994-217. However, the Court of Appeals for the
Fifth Crcuit, to which appeal lies in this case, has held that
the proper inquiry in negligence cases is whether the taxpayer

was reasonable in claimng the |loss. See Reser v. Conm ssioner,

112 F. 3d 1258, 1271 (5th Gr. 1997), affg. in part and revg. in

part T.C Meno. 1995-572; Durrett v. Conm ssioner, 71 F.3d 515,

518 (5th Cr. 1996), affg. in part and revg. in part T.C. Meno.

1994-179; Chanberlain v. Conmnm ssioner, supra at 733. W wll

therefore focus on the reasonabl eness of petitioner’s claimng
the loss on her return. Petitioner argues that she was not
negl i gent because she relied on the advice of professionals--M.
Mei nke and M. Mussina--in claimng the | oss.

Good faith reliance on professional advice concerning tax

laws is a defense to the negligence penalties. See Chanberlain

v. Conm ssioner, supra at 732. The advice nust be objectively
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reasonabl e and nmust not be fromone with an inherent conflict of
interest or fromone with no know edge concerning the matter upon
whi ch the advice is given. See id.

The advice petitioner allegedly received fromM. Minke
fails as a defense to negligence due to the clear presence of a

conflict of interest. See id.; Rybak v. Conmi ssioner, 91 T.C.

524, 565 (1988). M. Meinke was a pronoter of the Yuma Mesa
partnership and was a principal in the related entities. Thus,
any reliance on M. Meinke by petitioner was not reasonabl e.
Petitioner asserts that she al so received advi ce concerning
the proper tax treatnent of the loss fromM. Missina. M.
Mussi na was an accountant and attorney who had prepared tax
returns for petitioner and advi sed her concerning |legal matters
such as the creation of a deferred conpensation plan for her
pr of essi onal association. The only evidence in the record
supporting petitioner’s assertion that she relied upon M.
Mussina is petitioner’s testinony that she nmade an inquiry into
the legality of the partnership, to which M. Missina answered
that the partnership appeared to be “legal and properly put
together.” No testinony was given that she inquired into the
proper tax treatnent of the partnership loss. No corroborating
evi dence for the general advice was presented. The alleged
advi ce was sought before petitioner nmade her investnent, and not

at the tinme she filed her return. Petitioner could not recal
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whet her she visited M. Miussina in person or sent himpapers to
review, she could not recall whether he provided her with a
witten opinion, and she could not recall whether she was billed
for the advice.

The facts in this case are simlar to those in d assley v.

Conmi ssioner, T.C. Menp. 1996-206. In that case we found that

t he taxpayers--
acted on their fascination with the idea of participating in
a jojoba farmng venture and their satisfaction with tax
benefits of expensing their investnents, which were clear to
themfromthe pronoter’s presentation. They passed the
offering circular by their accountants for a “glance” * * *,
Id. Simlarly, petitioner in this case acted on her enthusiasm
for the potential uses of jojoba and acted wth know edge of the
tax benefits of making the investnent. There is no reliable
evidence in the record suggesting the exact nature of the advice
t hat was given, or upon what facts such advice was based.
Petitioner has failed to establish that she consulted with M.
Mussi na concerning the proper tax treatnent of the partnership
| oss, or even if she had, that her reliance on such advice was

reasonable or in good faith. See id.; Chanberlain v.

Conmi ssi oner, supra at 732.

In her brief, petitioner cites Kantor v. Conm ssioner, 998

F.2d 1514 (9th Cr. 1993), affg. in part and revg. in part T.C
Meno. 1990-380. In Kantor, the Court of Appeals for the Ninth

Circuit held that the taxpayers were not negligent because they
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were not acting unreasonably in claimng a section 174 deduction
for the devel opnent of conputer software. The court noted the
al nost conpl ete absence of case law interpreting section 174 at
the tine the taxpayers clainmed the deduction and stated that the
t axpayers reasonably could have been led to believe by the
general partner’s experience and involvenent with the research
project that they were entitled to the deduction. The court
further stated: “At the tinme appellants invested, there were
few, if any, warning signs that they would not be entitled to the
deduction.” 1d. at 1522-1523. 1In this case, we have held that
petitioner’s reliance upon M. Minke' s advice was not reasonable
because of the inherent conflict of interest. Furthernore,
petitioner has not established that she received advice
concerning the deduction from anyone i ndependent of the
i nvestnent, or that she conducted her own investigation into the
propriety of the deduction. Petitioner may not rely upon a “lack
of warning” as a defense to negligence, where there is no
evi dence that a reasonabl e investigation was ever made which
woul d have all owed her to discover such a |ack of warning.

Petitioner also cites Heasley v. Conm ssioner, 902 F.2d 380

(5th CGr. 1990), revg. T.C. Menp. 1988-408. The rel evancy of
Heasley to petitioner’s situation is unclear. Unlike the
t axpayers in Heasley, petitioner is not a noderate incone, blue

collar investor without prior investnent experience who relied
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upon financial advisers and accountants in making an investnent
and claimng a loss. On the contrary, she was a nedi cal doctor
Wi th previous involvenent in several other types of investnents.
Furthernore, petitioner did not thoroughly review the private
pl acenent nenorandum despite her investnent experience, and nade
little or no effort to nonitor her investnent.

We uphol d respondent’s determ nation that petitioner is
|iable for the section 6653(a)(1) and (2) additions to tax for
negl i gence.

The second issue for decision is whether petitioner is
liable for the addition to tax under section 6661 for a
substanti al understatenent of tax. Section 6661(a), as anmended
by the Omi bus Budget Reconciliation Act of 1986, Pub. L. 99-5009,
sec. 8002, 100 Stat. 1951, provides for an addition to tax of 25
percent of the anobunt of any underpaynent attributable to a
substantial understatenent of incone tax for the taxable year. A
substantial understatenent of incone tax exists if the anount of
t he understatenment exceeds the greater of 10 percent of the tax
required to be shown on the return, or $5,6000. See sec.
6661(b)(1)(A). GCenerally, the anmount of an understatenent is
reduced by the portion of the understatenent which the taxpayer
shows is attributable to either (1) the tax treatnment of any item
for which there was substantial authority, or (2) the tax

treatment of any itemw th respect to which the relevant facts
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wer e adequately disclosed on the return. See sec. 6661(b)(2)(B)
| f an understatenent is attributable to a tax shelter item
however, different standards apply. First, in addition to
show ng the existence of substantial authority, a taxpayer nust
show t hat he reasonably believed that the tax treatnment clained
was nore likely than not proper. See sec. 6661(b)(2)(O(i)(l11I).
Second, disclosure, whether or not adequate, wll not reduce the
anmount of the understatenent. See sec. 6661(b)(2)(O(i)(1).

Substantial authority exists when “the weight of authorities
supporting the treatnent is substantial in relation to the wei ght
of the authorities supporting contrary positions.” See sec.
1.6661-3(b) (1), Income Tax Regs. Petitioner argues that no
authority, other than the statute itself, existed at the tinme she
clainmed the loss. Lack of authority, however, necessarily cannot
provi de the substantial authority required under the statute and
regul ati ons.

Adequat e di sclosure may be nade either in a statenent
attached to the return, or on the return itself, if it is in
accordance with the requirenents of Rev. Proc. 83-21, 1983-1 C. B
680. See sec. 1.6661-4(b), (c), Incone Tax Regs. Nothing in the
record indicates petitioner attached a statenent to her 1982
return. Rev. Proc. 83-21, applicable to tax returns filed in
1983, lists information which is deenmed sufficient disclosure

wWith respect to certain itenms, none of which are involved in this
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case. If disclosure is not made in conpliance with the
regul ati ons or the revenue procedure, adequate disclosure on the
return may still be satisfied if sufficient information is
provi ded to enabl e respondent to identify the potenti al

controversy involved. See Schirner v. Conmm ssioner, 89 T.C 277,

285-286 (1987). Petitioner argues that the deduction was clearly
indicated on the return. Merely claimng the | oss, w thout
further explanation, was not sufficient to alert respondent to
the controversial section 174 deduction of which the partnership
| oss consi st ed.

Finally, section 6661(c) provides the Secretary with the
di scretion to waive the section 6661(a) addition to tax if the
t axpayer shows he acted with reasonabl e cause and in good faith.
We review the Secretary’s failure to waive the addition to tax

for abuse of discretion. See Martin lce Cream Co. V.

Comm ssioner, 110 T.C 189, 235 (1998). Petitioner argues that
she acted in good faith and reasonably relied upon M. Meinke and
M. Missina in claimng the | oss. However, nothing in the record
i ndi cates petitioner requested a waiver for good faith and
reasonabl e cause under section 6661(c). In the absence of such a
request, we cannot review respondent’s determ nation for an abuse
of discretion. See id.

Because petitioner did not have substantial authority for

her treatnment of the partnership | oss and did not adequately
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di scl ose the relevant facts of that treatnent, we uphold
respondent on this issue.

The third issue for decision is whether this Court has
jurisdiction to review the section 6621(c) tax-notivated interest
assessed by respondent. Section 6621(c), fornmerly section
6621(d)--as in effect for taxable years for which returns were
due prior to 1990, for interest accruing after 1984--provides an
increased rate of interest for substantial underpaynents
attributable to tax-notivated transactions. This Court generally
| acks jurisdiction to redetermne interest prior to an entry of a
decision redeterm ning a deficiency. See sec. 7481(c) (as

currently in effect); Rule 261; Pen Coal Corp. v. Conm ssioner,

107 T.C. 249, 255 (1996). Furthernore, this Court generally does
not have jurisdiction to review respondent’s assessnent of
section 6621(c) tax-nmotivated interest in affected item

proceedi ngs, such as in the present case, even though the tax-
nmotivated interest is an affected itemwhich requires a partner

| evel determ nation. See Wiite v. Conmi ssioner, 95 T.C. 209

(1990); G eene v. Conmm ssioner, T.C Menp. 1995-105. A narrow

exception to this rule applies if a taxpayer has paid the
assessed tax-notivated interest and subsequently invokes the

overpaynent jurisdiction of this Court under section 6512(b).

See Barton v. Conm ssioner, 97 T.C. 548 (1991).
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Petitioner neverthel ess argues that this Court has
jurisdiction to review such assessnents under section 6621(c)(4).
Section 6621(c)(4) provides as foll ows:

(4) Jdurisdiction of Tax Court.--1n the case of any
proceeding in the Tax Court for a redeterm nation of a
deficiency, the Tax Court shall also have jurisdiction to
determ ne the portion (if any) of such deficiency which is a
subst anti al underpaynent attributable to tax notivated
transacti ons.

Respondent presumably determ ned that the underlying deficiency
in this case was a substantial underpaynent attributable to a
tax-notivated transaction. This Court does not have jurisdiction
to review the underlying deficiency, however, because it was a
conput ati onal adjustnent nmade pursuant to an adjustnent to a

partnership itemdetermned in a partnership proceedi ng. See

Saso v. Conm ssioner, 93 T.C. 730, 734 (1989). Thus, because the

underlying deficiency is not before this Court, section
6621(c)(4) cannot confer jurisdiction on this Court to determ ne
what portion of such underlying deficiency is attributable to a
tax-notivated transaction. Furthernore, although each addition
to tax at issue in this case is a “deficiency” within the nmeaning
of section 6621(c)(4), section 6621(c)(2) excludes additions to
tax fromthe definition of “substantial underpaynment attributable
to tax notivated transactions,” thereby precluding revi ew under

section 6621(c)(4). See Wiite v. Conm ssioner, supra at 216.

Petitioner further argues that this Court has jurisdiction

over this matter because the anount assessed by respondent under
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the authority of section 6621(c) is a penalty, not interest.
Tax-notivated interest is clearly interest, prescribed in the
same manner as all interest--under section 6601(a) at the rate
set forth in section 6621. Even if the interest could be
considered a “penalty”, it is nonetheless prescribed by section
6601(a) and therefore subject to the sanme jurisdictional
restrictions as regular interest prescribed by section 6601(a).

See Pen Coal Corp. v. Commi ssioner, supra at 255.

Because the record does not indicate that petitioner has
paid the section 6621(c) tax-notivated interest assessed by
respondent, this Court does not have jurisdiction to reviewits
assessnment. Based upon this holding, we do not reach the issue
of whether such interest was properly assessed in this case.

To reflect the foregoing,

Deci sion will be entered

for respondent.




